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Tax Time 2012 — ATO Compliance Program

Another financial year has passed and a new one
has begun. The ATO has released its new
Compliance Program for 2012-13. We highlight
the main focus areas of the ATO for Micro
Enterprises and Small and Medium Enterprises
(SMEs), that is all the things you need to be
aware of that the ATO will be focusing on over the
next 12 months.

Micro Enterprises (< $2 million annual
turnover)

The ATO will actively support the many micro
enterprises that make correct choices about
managing their tax affairs. The ATO uses data
matching processes to identify unreported
transactions that can give rise to income tax,
capital gains tax and/or GST liabilities (information
provided by a micro enterprise to the ATO is
matched against information the ATO is able to
obtain from third parties). The ATO also uses
industry benchmarks to try to identify businesses
that are reporting income amounts outside what

would ordinarily be expected for a business in the
particular industry.

The ATO looks at information from third parties
such as property and share transactions, income
from investments and trust and partnership
distributions and payments made to contractors.
In particular, the ATO will be focusing on the
following kinds of transactions:

e Unrecorded and unreported cash
transactions;

e Employer obligations;

o GST refund integrity and GST evasion;

e Ensuring businesses are correctly
registered in the tax and superannuation
systems;

e Supporting businesses in meeting their
lodgment obligations; and

¢ Incorrect fuel tax credit claims following
the implementation of the clean energy
measure.

The ATO will also continue to monitor property
transactions and the GST that should be reported
on them, the Luxury Car Tax, the Wine
Equalisation Tax and on meeting their excise
reporting requirements.

SMEs ($2 million - $250 million annual
turnover)

This year the ATO is focusing on a couple of key
areas relevant to SMEs. These are:

¢ Wanting to gain a better understanding of
private groups, including how related
companies, partnerships and trusts
interact with each other and how business
owners make decisions that can affect the
private group’s tax liability and will be
looking to information available from third
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parties to try and gain a better
understanding;

e Considering the tax and economic position
of certain SMEs as well as “unexplained
wealth” of certain taxpayers; and

o Appling “risk differentiation” to income tax,
GST and excise.

Areas of particular focus for the ATO in the SME
market are:

o Use of trusts to inappropriately minimise
tax — the ATO will continue to issue
guidance materials for taxpayers about
how to apply new and existing trust tax
laws to assist taxpayers who operate out
of a trust to properly meet their compliance
obligations;

e Private company loans — there are rules
that apply to private companies and loans
made to shareholders from those
companies. The ATO plans to issue letters
and telephone some SMEs that operate
using companies where a loan has been
made from the company to a shareholder
to ensure the correct loan documentation
is in place;

e Capital gains — the ATO will continue to
look at available information from other
sources to ensure all transactions that
might have capital gains tax implications
are properly reported and will also be
checking that entities applying the small
business CGT concessions to their capital
gains are eligible to do so;

o Employer compliance with fringe benefits
tax rules — the ATO will be contacting
employers who might have FBT
obligations to ensure they understand their
FBT compliance obligations;

e Understanding GST obligations —the ATO
want to ensure SMEs understand their
GST reporting obligations and will be
undertaking reviews and audits of affected
businesses to ensure these businesses
have adequate systems in place. The ATO
is also concerned with ensuring taxpayers
understand and report their GST
obligations that may result from property
sales.

TO DO

Make sure you have appropriate records in
place that support transactions you have
undertaken in your business. For example, if
you operate your business using a company
and are a shareholder and have taken out a
loan, make sure you have a loan agreement
in place. Your tax adviser will be able to
assist you with all the documentation you
should have on file for your transactions.

NOTE

If you are unsure about how any of the tax
rules work, for example if you might have an
FBT obligation, if you can apply the small
business CGT concession rules to a capital
gain you may make from a disposal of an
asset or just need some general information
about what your tax compliance obligations
might be for your particular business, see
your tax adviser for help. They will be able to
help you with all your tax questions.

Small Business Benchmarks

The ATO developed small business benchmarks
in 2009 to assist them to deal with businesses
who do not declare all their income. The purpose
of the benchmarks is to provide guidance to
businesses in particular industries on the range of
income amounts and expenses the ATO would
normally expect a particular size business in a
particular industry to have.

Some businesses report net income significantly
higher than peers in their industry, which may
mean that some businesses may not have
captured all the deductions they are entitled to.
On the flipside, some businesses report income
significantly lower than their industry peers. The
ATO is concerned here that not all income may
have been reported or higher deductions than
normally expected might have been claimed. So
long as you keep good evidence (ie good
business records) to explain your income and
expense claims, your reported income should not
be adjusted to match the industry benchmark
amount.
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The ATO has noted improvement in the reporting
of income in these particular industries: carpentry
services, clothing retailing, hairdressers,
restaurants, takeaway food services and electrical
services.

In the previous issue of TaxWise, we mentioned
that the small business benchmarks had been
updated with 2010 financial year information (the
latest information available to the ATO) so the
most recent data is reflected in the benchmarks.

As part of the 2012-13 Compliance Program, the
ATO has improved the information available which
provides guidance on how the benchmarks are
calculated so members of those industries know
how the numbers have been calculated by the
ATO. The ATO has also put better processes in
place to ensure your business is measured
against the correct industry benchmark.

TIP

— find out what your industry benchmark is
and compare to your net income. If your net
income is higher, it would be worth checking
to see if there are deductions you might
have missed out on claiming. If its lower,
make sure your records are in order and
they support the income you have reported
and the claims for deductions you have
made.

Loss Carry Back for Small Business

.As noted in the previous issue of TaxWise,
starting in the 2012-13 income year, companies
(and entities taxed like companies) will be able to
carry back up to $1 million of tax losses incurred
in the 2012-13 year to offset against tax paid in
the 2011-12 income year. From the 2013-14
income year, tax losses will be able to be carried
back and offset against tax paid up to two years
earlier.

The Federal Government has issued a paper
containing the details of what these rules might
look like. Legislation is sure to follow soon, so if
you think these rules could apply to you, it would
be a good idea to start to plan for these rules for
when they come in. You should talk to your tax
agent about how you might be able to take
advantage of these rules and carry back any tax
losses your business may have to offset against
tax you have paid in prior years.

NOTE

If you incur losses in the 2012-13 income
year, you might be able to carry them back
to offset against tax paid in earlier years.
Speak to your tax agent to see if you are
able to do this.

Living-Away-From-Home Allowance
Changes — Uncertainty

Since the last edition of TaxWise, a bill was
introduced into Parliament introducing
amendments to the living-away-from-home
allowance (LAFHA) that were announced in
November 2011. The proposed changes are to:

e Remove the taxation of LAFHA from the
FBT space into the income tax space,
meaning that employees, rather than
employers, will be liable to tax on any
LAFHA received that is not exempt;

e Limit access to the tax exemption for
temporary residents to individuals who
maintain a residence in Australia and who
are required to live away from it for work
purposes;

e Require individuals to substantiate their
actual expenditure on food and
accommodation in excess of the statutory
amount.

The bill was examined by one of the
Parliamentary committees and, though the
tightening of the availability of the concession was
broadly supported, the committee recommended
substantial changes be made to the bill. The bill
was subsequently changed to include the
following recommendations:

e Leaving the taxation of LAFHA in the FBT
space;

¢ Maintaining the concession for “fly-in fly-
out” employees; and

e Requiring further explanation from the
government around certain new concepts
proposed to be included in the concession
including what is a “material variation” that
will trigger the application of the new rules
to employees who are able to access the
transitional rules and what are the
circumstances when the 12 month time
limit for the availability of the concession
can be paused.
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These changes are due to apply from 1 October
2012. All employers who provide these types of
benefits to their employees should consider
reviewing their current arrangements and seeing
how these proposed changes might affect those
arrangements.

NOTE

If you think the LAFHA changes will impact
arrangements you have in place with your
employees, you should speak to your tax
agent to discuss how these changes might
affect you and your employees.

Superannuation Changes

If you have employees in your business, you need
to be mindful of the changes to the
superannuation system that are going to come
through. Under the Government’s Super Reform
package, new “data and payment standards”
began to apply from 1 July 2012. These “data and
payment standards” apply to transactions
between employers and superannuation funds are
a way of standardising communications (such as
terms used and ways of transacting electronically
with super funds) for transactions affecting super
(eg employer contributions into an employee’s
superannuation fund). The standards are required
to be followed for all these types of transactions.

Some dates employers should keep in mind are
listed below:

e 1 July 2012 — the data and payment
standards legislation came into effect
mandating the use of the standards for the
processing of superannuation rollovers
and contributions;

e 1 July 2013 — the Australian Prudential
Regulation Authority (APRA) regulated
superannuation funds and self-managed
superannuation funds (SMSFs) must use
the standard for processing rollovers
between super funds. Funds must also
process contributions sent through by
employers who have chosen to apply the
standards early according to the
standards.

e 1 July 2014 — Large and medium-size
employers (ie employers with 20 or more
employees) must apply the standards to all
contributions made to super funds.

e 1 July 2015 — Small employers (ie
employers with 20 or less employees)

must apply the standards to all
contributions made to super funds (note
this date may change in the future as it is
subject to further consultation).

As an employer, you may need to upgrade your
internal payroll system to ensure it meets these
new standards for processing and transacting in
superannuation.

TO DO

If you are an employer, you should find out
what the requirements of the new
superannuation data and payment standards
are and have a look at your payroll system to
see if it meets the requirements as you may
have to consider what steps you may need
to take to ensure your business’ payroll
system can meet the requirements by the
relevant time.

Anti-avoidance provisions in flux

In the previous edition of TaxWise, we noted that
the Federal Government had announced that
changes will be made to the existing general anti-
avoidance provisions contained in the Federal
Income Tax Act (colloquially known as “Part IVA”).

The Federal Government has committed to
introducing this new legislation by the end of this
year with the change intended to start from 1
March 2012. There are still no specific details
about how these rules might be changed, though
the amendments are meant to “clarify” how the
current provisions work.

Anti-avoidance provisions might apply to
transactions where a taxpayer tries, for example,
to structure a transaction to gain a tax benefit that
may not ordinarily arise if the transaction is carried
out in another way and there aren’t necessarily
sound commercial reasons why the transaction
was structured in a particular way. You should
bear this in mind when considering new
transactions to enter over the next few months.

Director Penalty Regime

The amendments to the “director penalty regime”
that were announced by the Assistant Treasurer
earlier this year came into effect on 29 June 2012.
The purpose of the changes is to expand the tax
law protections afforded to protect workers’
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entitlements and impose greater obligations on
directors. The amendments:

e expand the director penalty regime to now
include unpaid superannuation guarantee
amounts;

e ensure that directors cannot have their
director penalties remitted by placing their
company into administration or liquidation
when unpaid Pay As You Go (PAYG)
withholding or superannuation guarantee
amounts remain unpaid three months after
the due date; and

e restrict access to PAYG withholding
credits for company directors and their
associates where the company has failed
to pay withheld amounts to the
Commissioner.

People who are directors of companies with
employees need to understand the impact of
these changes as they directly affect a director’s
obligations and responsibilities under the tax law
in respect of employee entitlements. If you are a
director of a company with employees, seeking
advice from your tax adviser is the best way to
ensure you properly understand these new
obligations.

The ATO has included details of the
changes on its website - see link:

http://lwww.ato.qgov.au/corporate/content.aspx
?menuid=0&doc=/content/00328694.htm&page

=6&H6
NOTE

New directors do not become liable under
these rules until 30 days after they became a
director of the company.

Annual PAYG Instalment

From July 2012, the ATO started issuing the
Annual PAYG Instalment Notices to taxpayers.
Payment of this instalment is due by 21
October 2012. This amount will be credited
towards your income tax liability for the 2011-
12 income year.

If you think you need to vary your instalment
amount or change the way the instalment
amount is calculated, see your registered tax
agent for assistance.

Employee/Contractor Tool on ATO website

One major issue that affects many businesses
which employ people is whether a person is an
“employee” or a “contractor”. Getting this right is
important for an employer to make sure they
withhold the right amounts from payments to the
person when they should. The ATO has put
together a decision tool to help business owners
that employ people to decide whether a person is
an employee or contractor. The tool can be found
at this link:
http://www.ato.gov.au/content/00095062.htm.

There are some other useful guiding documents

on the ATO website that the ATO has put together

to assist businesses such as:

e Employee or contractor

e Know the difference between employees and
contractors

o Employee or contractor? Get the facts

e Apprentices and trainees are employees, not
contractors

e Common myths about the
employee/contractor decision

e How to determine if workers are employees or
contractors

e \When a worker asks to be a contractor

Of course, if you are still unsure about whether a
person you are hiring will be an employee or a
contractor or would like to further understand the
differences or consider whether you should hire
someone as an employee or a contractor, speak
to your tax adviser.

Taxable Payments Reporting — Building
and Construction Industry

The new rules comprising the Taxable Payments
Reporting System began to apply from 1 July
2012 and affect members of the Building and
Construction Industry. The rules require
participants in the Building and Construction
Industry with an Australian Business Number
(ABN) to report certain payments made to
contractors for certain building and construction
services.

The following details of the contractor need to be

reported:
e their name;
e address;
e ABN;

e Amount you paid to them (including GST).
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For this first year in which the rules apply,
these payments will need to be reported by 21
July 2013, which is very soon after the
financial year ends. If you make these
payments, it may be worth starting to compile
a list of the payments you make to contractors
(including the details noted above) to assist
you to meet the reporting requirements at year
end. This way, you will have compiled all the
information you need in one place by year end.
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